IN THE UNITED STATES DISTRICT COURD6 JiH 3 | ,-"PH 2: 1,8

FOR THE DISTRICT OF NEW MEXICO | () Lt & 7 0y 2

AR J\a-.u_ l‘ud.__

LYNN BUCK, et al.,

PlaintifTs, !

v. NO. CIV 04-1000 JP/DJS

CITY OF ALBUQUERQUE, et al.
Defendants. f

DEFENDANTS’ MOTION FOR PARTIAL SUMMARY

JUDGMENT No. I: DISMISSAL OF PLAINTIFFS' OFFICIAL
CAPACITY CLAIMS AGAINST CHAVEZ, BAKAS GALLEGOS AI\D SCHULTZ

Defendants, City of Albuquerque, Mayor Martin Chavez, Nicl’c Bakas, Gil?ert Gallegos and

Ray Schultz, through their attorney, Deputy City Attorney Kathryn C. Levy,,-;and Defendants,
Raymond DeFrates, Michael Fisher, James Leroy Fox, Nicholas Gonzales, Allen S Hancock, Steven
Hill, Charles Lopez, Daniel Mageterri, James Montoya, Shawn O’Connell, Pab]o;';Padilla, and James
Perdue, through their attorneys Robles, Rael & Anaya, P.C. (Luijs Robles, Esé.), and pursuant to
Fed.R.Civ.P. 56 and D.N.M.LR-Civ, 56, state the following for ti;eir Motion for Partial Summary
Judgment No. I: Dismissal of Plaintiffs’ Official Capacity Claims'against C ha\:ez= Bakas, Gallegos,
and Schultz’ |
INTRODUCTION / ;

|
In this case, sixteen (16) plaintiffs brought a nine (9) count complaint against eighteen (18)

! Asallowed by D.N.M.LR-Civ. 7.7, Defendantsj.ihave combined this Motion with the
memorandum in support thereof. Asrequired by D.N.M.LR-Civ. 7.1(a), Defendants mailed a letter
to Plaintiffs’ counsel on January 27, 2006, to determine whether they concwred with or opposed this
motion. Plaintiffs’ counsel did not concur with this motion. / !



Defendants. To markedly reduce the number of motions filed, seventecn (17) Defendants have

combined their various defenses into three (3) motions for partial summary,judgment. q!ollectively,

the three (3) motions seek the dismissal of all of plaintiffs’ claims against the sevfentecn a7y
i
defendants. |

Please note that the statements of the undisputed material facts for these three i(3) motions'

are inter-related and dependent on one another, See Fed: R. Civ. P. 10(c) (adoption b'y reference;

exhibits); D.N.M.LR-Civ. 10.7 (Non-Duplication of Exhibits). Specifically, Defendant will
|

incorporate by reference the undisputed facts set forth in this motion to support the legai arguments
i
made in the other two motions. |

UNDISPUTED MATERIAL FACTS .
In the present case, there is no genuine issue of material fact, and Defendants an:e entitled to
partial summary judgment as a matter of law. The undisputed material facts are as foll:ows:

. I
l. On March 20, 2003, then DCOP Ray Shultz, Officer Rayllnond DeFraies, Officer

| :
Michael Fisher, Officer James Leroy Fox, Officer Nicholas Gonzales“, Officer AllenS. Halncock, Sgt.

Steven Hill, Officer Charles Lopez, Officer Daniel Mageterri, Officer James Montoya, bgt. Shawn

O’Connell, Officer Pablo Padilla, and Officer James Perdue (hereinafter collectively refferred to as .
“Defendant Officers”) were part of the Albuquerque Police Department’s response to tlj1e anti-war
protest which took place in the area surrounding the University of New Mexico (“UI;IM“). See
Affidavit of Raymond Schultz, Raymond DeFrates. James Leroy Fox, Nicholas Gonza:!es, Daniel

Mageterri, James Montoya, Shawn O 'Connell, and Pablo Padilla, | 2, whi}ch is attache;:i hereto as

I )
Exhibit A; Affidavit of Steven Hill, Charles Lopez, and Allen S. Hancock, N2 which is c:mached as
|

I
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Exhibit A to Defendants’ Motion for Partial Summary Judgment No. II: Dismissal of %Dlaintlﬁfs '$

1983 Wrongful Seizure and Arrest, Excessive Force, First Amendment, Retaliatory Prosecution,

Malicious Prosecution and State Law False Imprisonment, Battery, and Malicious Abus!e af Process
Claims (hereinafier reﬁar}'ed to as “MPSJ No. 1I"); Affidavit of Michael Fisher and Jar;ms Perdue,
9 2. which is attached as Exhibit B to MPSJ No. II. See Fed. R. Civ. P. 10(c) (adoption b!y reference;
exhibits); D.N.M.LR-Civ. 10.7 (Non-Duplication of Exhibits). i

2. Defendant Officers were among the approximately sixty (60) APD officers who
responded to the anti-war protest which took place in the area surrounding UNM.
L. PLAINTIFF LYNN BUCK

3. In her answers to interrogatories, Plaintiff Lynn Buck (“Buck™), se;t forth the
|

following facts regarding the force which the Albuquerque Police Department (“APD’:_’) allegedly

used against her and other protestors: i
|

[Buck] first smelled tear gas at the intersection of University and Central as [tﬁey]
were walking east up Central back toward the University. [Buck] heard the police
say to gct out of the street, so [she] went onto the university campu's. [Buck] was in
front of the bookstore at UNM. A teargas canister landed ina plante:r on the campus,
near where [Buck] was standing. [Buck] saw a man being struck in the forehead with
a teargas canister.

!
See Exhibit A, § 7 (Exhibit 1); MPSJ No. II, Exhibit A,l 9 7; MPSJ No. II, Exhibit B, 1 7|'

4. Although Buck believed that she could ﬁot leave the area by traveling so;uth or west
through the police line, Buck acknowledged in her dcp-osition that she was|free to leavei'the area of
Central, Ave. and Cornell, Dr. by traveling north onto tﬁe UNM campus or toward UNTV;:’S Johnson
Field. See Deposition of Lynn Buck, p. 132, 1. 6 - p. 134, 1. 7, which is attached as ijhibit Ao

Defendants’ Motion for Partial Summary Judgment No: HI: Dismissal of Plaintiffs ’EMunicipal
3 |




Liability (Policies, Customs, Patterns and Practices), Failure to Train, Supervisory Liability, and

Injunctive Relief Claims (hereinafier referred to as "MPSJ No. III").

5. None of the Defendant Officers had any physical contact with Buck or otherwise

personally participated in the physical force (if any) allegedly used against
9: MPSJ No. 11, Exhibit A, | 9; MPSJ No. 1I, Exhibit B, 1 9.2

IL. PLAINTIFF ALMA ROSA SILVA-BANUELOS

Buck. See fi‘xhibitA. il
I

|
6. In her answers to interrogatories, Plaintiff, Alma Rosa Silva-Banuelos (*Silva-

Banuelos"), alleged the following facts regarding her arrest and the forc

against her and other protestors:

e which the! APD used
|

[Silva-Banuelos] was part of the larger peace march on the 1ntersectlon of Univ ersxty
and Central, [they] were headed East bound. There was a group of young people that
sat down [in] the intersection and APD moved in on them. Surroundmg officers then
began to spray ‘pepper gas’ on the crowd. This was also when there was an
explosion in the crowd on the ground. The sound was so loud that the march beg,an
to run and move from that area and APD continued to spray the cro;wd with ‘pepper

%

gas. !
ok % ! |

Onthe evening of March 20", [Silva-Banuelos] was wrongfully arrested near Central
and Yale. [Silva-Banuelos] was just east of Yale when it seemed that APD was
slowing down and was allowing the march to return to its starting pomt and come to
a peaceful end. At this moment the police on horses were slow]y fo]10w1ng|the
march. There was a gap in the march and'some peace protestors had fallen behind.
In that moment someone began to chant “police strike.” Thereiwere two other
protestors near [Silva-Banuelos] at the time chanting “police strlke " To [Sllva-
Banuelos’] recollection , the peace protestors near [her] were Kendra Ellis and Alex
(LNU). At this time in the City of Albuquerque, it was [S{llva-Ba.nuelos ]
understanding that Mayor Chavez was cutting benefits and pay to APD. As others
began to join in the chant [Silva-Banuelos] began chanting as well, “police strike.”
[Silva-Banuelos] spoke out and said we understand how you are being treated by-the

2

4

Please note that Defendants will address APD’s use of pepper spray, teia: gas, and
pepper ball rounds in the undisputed material facts section of MPSJ No. II |



[

City. The police officers on the horse began to laugh. [They] contlnued to walk’ past
Yale and all of a sudden [Silva-Banuelos] noticed that police on horseback began to
charge forward. [Silva-Banuelos] was stepping onto the mdcwalk' in front of Papa
John’s pizza, when they began to charge. [Silva-Banuelos] put [helr] arms in thc air
with peace signs when [she] notice{d] they were charging at the three of [them]

We were rounded up by police and police on horses. [Sllva-Banuelos] was cnrcled
many times by the police on horseback and was told not to move. [S1lva-Banuelos]
stood still on the sidewalk with [her] hands up in the air in peace signs. [Sllva-
Banuelos] was facing East since that is the direction [she] was walking on the
sidewalk. The next thing was a shock to [Silva-Banuelos] when [she] was ambushed
from behind by a police officer. He grabbed [Silva-Banuelos] and grabbed [her]
arms twisting them behind [her] and above [her] shoulders near [he'r] head. He kept
[Silva-Banuelos] in this painful hold which forced |her] to walk 01'1 [her] tippy toes
all the way to the patty wagon. This is where [Silva-Banuelos] was cuffed and put
in a wagon with other peace protestors. [Silva-Banuelos] nevet saw the pohce
officers until [they] were being booked and transported.

See Exhibit A. § 10 (Exhibit 2); MPSJ No. II. Exhibit A, 9 1 0; MPSJ No. Ill, Exhibit B, ] 10.

7. With regard to Silva-Banuelos’ claim that an APD officer twi!sted her arms and placed
them above her shoulders, none of the Defendant Ofﬁcers haa any phys!ical contact :with Silva-
Banuelos or otherwise personally participated in the physical force allegedly used agaiast her. See
Exhibit 4, § 12; MPSJ No. II, Exhibit A,  12; MPSJ No. I, Exhibit B, § 12. |

8. None of the Defendant Officers participated in the seizure, detention, [;)r arrest of
Silva-Banuelos. See Exhibit A, Y 13; MPSJ No. II, Exhibit 4, § 13; MPSJ No. 1], Erhihit B Y13

9. None of the Defendant Officers prepared a police report about Silva—Bahuelos. Sﬂ

Exhibit A, § 14; MPSJ No. II, Exhibit A, § 14; MPSJ No. I, Exhibit B, § 14.

10.  None ofthe Defendant Officers participated in the decision to charge Silvziat-Banuelos
with the violation of a criminal law. See Exhibit 4, 9 15; MPSJ No. II, Exhibit A, | 15 MPSJ No.

1L, Exhibit B, 15 " |
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11.  None of the Defendant Officers participated in the prep
complaint filed against Silva-Banuelos. See Exhibit A. | 16; MPSJ No. II,

No. IT, Exhibit B. | 16.

aration of the criminal

Exhibit A. § 16: MPSJ

12.  None of the Defendant Officers participated in the criminal proceedings brought
1

against Silva-Banuelos. See Exhibit A, § 17; MPSJ No. IT, Exhibit A, ) 17;

17,

MPSJ No. Il, Exhibit B,

13. On the day that she was arrested (March 20, 2003), Silva-Banuelos kncfw the name

of the APD officer who arrested her. See Deposition of Alma Rosa Silva-Banuelos, p. 136, 1. 7 - p.

137, 1. 6, which is attached as Exhibit B to MPSJ No. 111,
14.  Silva-Banuelos did not name as a defendant the APD office
a criminal complaint against her.
ITII. PLAINTIFF CAMILLE CHAVEZ
15. In her answers to interrogatories, Plaintiff, Camille Chavez

following facts regarding the force which the APD used against her and ot

r who arrested and filed

(“Chavez”),!alleged the

her protestors:

[Chavez] was in the street, sitting down, not posing any threat, when [she] was first

‘gassed,’ then shot repeatedly with ‘pepper balls’ fired from a gun [Chavez] had

joined the demonstration in order to peacefully protest the war, a'_nd [Chavez] sat
down in the street as a sign of peaceful protest. [Chavez] knew, [she] might be

arrested for sitting in the street, but [she] did not expect to be gassed or shot. Aﬂer

[Chavez] was gassed and was being fired upon, [she] felt like [she] could not move
[Chavez] laid down to show that [she] was not a threat, but the shooting continued.
[Chavez] was eventually pulled from the street by other protesto'rs on the scene,
trying to help [her]. As they tried to lead [Chavez] to safety, away from the area,
[Chavez] was shoved hard by an officer from behind, with his ‘baton,” knocking
[Chavez] down onto Central Avenue. [Chavez] lay there, trying to brleathe, [her] eyes
still burning, coughing, and feeling unable to stand. Once [Chavez] could stand,
[she] was helped by other protestors onto the sidewalk in front of the Frontier.
[Chavez] leaned against a light pole, trying to recover, when more police officers,

6
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yelling and screaming and pushing with their batons forced [Chavez] back onto
Central Avenue. [Chavez] didn’t know what they wanted [her] to do, so [Cha'vez]
yelled out to them just to tell [her] where to go, and-one of them yelled at [Chavez]
to go across the street, so [Chavez] did.
See Exhibit A, | 18 (Exhibit 3); MPSJ No. II, Exhibit A, § 18; MPSJ No. II, Exhibit B,;;'i] i8.

. I

16.  Although she was “shot repeatedly with ‘pepper balls’ fired:from a gun_.”li Chavez did

not feel the impacts of the pepper ball rounds as they struck her body. See Deposition of Camille

Chavez, p. 70, Il. 7-8, which is attached as Exhibit C to MPSJ No. III. The pepper ball rofunds which
!

struck Chavez did not leave any welts, marks, and bruises on her body. See MPSJ No.i!]], Exhibit
C p 70 1l 18-20. Infact, the only reason that Chavez knew that the police shot her with'l pepper ball

i
rounds is that other people told her after the fact that she had been shot. See MPSJ No.|Ill, Exhibit
|

Cp 711 312

17.  Theinvestigation by the Independent Review Officer concluded that C ha\i'ez was shot
!

by Defendant Officer Michael Fisher.

18.  Acknowledging the Independent Review Officer’s finding that Chavez was shot by
i

Officer Fisher, none of the other Defendant Officers used a pepper ball gun to shoot C;havez. See

Exhibit A, § 20; MPSJ No. II, Exhibit A, | 20.
19.  Withregard to her allegation that she was struck with a baton,, Defendant (;)fﬁcers did
not strike Chavez with a baton or otherwise personally participate in the use of the baton against

Chavez. See Exhibit A,  21; MPSJ No. II, Exhibit A, | 21; MPSJ No. II, Exhibit B, | 20

IV.  PLAINTIFF DENIS DOYON

20.  In his answers to interrogatories, Plaintiff, Denis Doyon (*Doyon”), ialleged the
following facts regarding his arrest and the force which the APD used|against himi and other
|
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protestors:

|
- |
[Doyon] notice[d] that the crowd was being followed by several police ofﬁcers on
horseback- and apparently at least fifty officers on-foot. When [Doyon] heard a
commotion behind [him], [Doyon] stopped to'see- what was happemng,, and saw an
officer on horseback approximately 20 feet away spray an aerosol’ over the crowd
[Doyon’s)- eyes nasal passages and throat 1mmed1ate1y began bummg _ !

* & : ,
After walkmg, to the intersection of Central and Harvard [Do:, on and: his friends] met
the crowd of demonstrators walking back toward the bookstore, in the eastbound _
traffic lanes of Central Avenue. By this time, traffic in-both dlrectlons on Central'
Avenue had been blocked by several police cars. [Doyon] met some friends of [hlS]
in the crowd, and [they] started playing samba music on drums|and percuss.lon :
instruments [they] had brought. walking slowly back toward the bookstore. i

When the crowd armed at the intersection of Central and Cornell most of [the )

protestors] remained in the intersection. Traffic was still blocked i 1n both dlrectlons L

by police cars. Tensions were running high due to pollcc usc of threats and chemlcal"
weapons. [Doyon’s] friends and [Doyon] rcsumed playing samba and the other
drummers joined [them]. The drumming appeared to ease some of the tension in fthe
crowd. Many people began to smile and sing, and some people Istarted dancmg
[Doyon] saw this as an important function for [thelr] drurnming - to defuse tension.

Eventually, several police officers on horseback approachcd the edge of the crowd -

from the west, in the westbound traffic lanes of Central Avenue' Several other
officers in riot- gear approached the crowd on foot. [Doyon] saw Officer Larry

Campbell - APD Badge # 663 speak to these officers, pointing to [Doy on] and the = -~

other drummers. These officers in riot gear immediately entered the crowd, passmg '
several people in order to grab four of the drummers from amidst the crowd. [Doyon

and the other drummers] were arrested and charged with creating a'pubhc nuisance - -

and resisting/obstructing an officer. [Doyon] was. booked at the pohce substatlon on. -
Menaul Avenue just west of I-25, and then held-in a cell at the Bemalrllo County.- :

Detention Center until [he] was released on [hIS] own personal rccogmzance after -

midnight. : : | i

L 3 ] ) I i
When [Doyon) was arrested, as [he] [has] descnbed in:[his] answer| to Interrogatory
No. 1, two officers grabbed [Doyon] by the shoulders and pushed [him], causmg
[Doyon] to trip. They dragged [Doyon] out of the cfowd and pushed [him] ontojthe
pavement face down; one officer placed his knee on the small of [Doyon s] back .
pinning [him] to the ground. After a minute or two in this posmon the officer’ ‘got
off [Doyon’s] back and [Doyon] was-allowed to-stand. [Doyon] was pushed face
forward onto the hood of a police car and handcuffed with plastic flexicuffs. | -

8 - - -.-' " i
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See Exhibit A, 9| 22 (Exhibit 4): MPSJ No. H, Exhibit A, § 22;':11;IPSJ No. Il, Exhibit B, § 21.

21.  Withregard to Doyon’s claim that an APD horse .mountcd officer sprayedEDoyon and
other protestors with pepper spray, none of the Defendant Officers worked as a horse mounted
officer on March 20, 2003. See Exhibit A,  24: MPSJ No. f], Exhibit A, § 24: MPSJ No.i Il Exhibit
B, 923 |

22.  Withregard to Doyon’s claim that he was dragged out of the crowd, was p:ushed onto

. |
the pavement face down, and had an officer place his knee on the small of Doyon’s bac'l:k, none of

’ |
the Defendant Officers used force against a protestor in the same or similar manner as'alleged by
.= I

Doyon. See Exhibit A, § 25; MPSJ No. 1I, Exhibit 4, §, 25; MPSJ No. II, Exhibit B, 2}4

|
23, None of the Defendant Officers had any physical contact with Doyon or otherwise
. i

|
personally participated in the physical force allegedly used against Doyorll. See Exhibit 4, 9 26;

MPSJ No. 11, Exhibit A,  26; MPSJ No. II, Exhibit B, § 25. i
24, None of the Defendant Officers participated in the seizure?, detention, é)r arrest of
. i |
Doyon. See Exhibit A, Y 27; MPSJ No. II, Exhibit A, | 27; MPSJ No. 11, El"xhibit B9 26
25,  None of the Defendant Officers prepared a polil:e report about Doyon. ;‘S‘ﬂ Exhibit

A, § 28: MPSJ No. II, Exhibit A, § 28; MPSJ No. II, Exhibit B, § 27.

26.  None of the Defendant Officers participated in the decision to charge Doyon with the
violation of a criminal law. See Exhibit A, § 29; MPSJ No. II, Exhibit A, § 29: MPSJ No! II, Exhibit
B, § 28.

27.  None of the Defendant Officers participated in the preparation of the criminal

complaint filed against Doyon. See Exhibit A, § 30; MPSJ No. I, Exhibit A, | 30: MIPSJ No. 11,

|
- \



Exhibit B, § 29.

28. - None of the Defendant Officers participated in the criminal proceedings brought

against Doyon.

29.

See Exhibit A, § 31; MPSJ No. II, Exhibit A, | 31; MPSJ No. II, Exhibit B, 9 30.

On the day that he was arrested (March 20, 2003), Doyon knew the name of the APD

officer who ordered his arrest. See Deposition of Denis Doyon (Volume Il)! p. 15. 1. 14 : p- 17,15

which is attach

30.

officer who filed a criminal complaint against him. See MPSJ No. III, Exhibit D.

V. PLAINTIFF LORI EATON

31.

following facts

ed as Exhibit D to MPSJ No. II1.

On the day that he was arrested (March 20 2003) Doyon knew the name of the APD

I
|
|
I
In her answers to interrogatories, Plaintiff, Lori Eaton (“Eaton™), z%lleged the

regarding the force which the APD used against her and other protestorjs:

[Eaton] was standing on the wall just east of the bookstore plaza facing Cen:tral
Avenue observing events in the strect. [Eaton] felt [she] was a safe distance from the
riot activity. This occurred at the end of the march.. Without any wa.rmng, a teargas
canister came sailing through the air and struck a protester standmg directly to
[Eaton’s] left. It hit him between the eyes. Gas was released and' [Eaton] started
running back towards the back of the plaza. Then, Holley told [Eaton] that the
protestor had collapsed and [Eaton] returned to him as [Eaton]}is a healthcare
professional (RN) and felt [she] should stay with him. ;

L

[Eaton] was grabbed and forcefully pulled to [her] feet and Iaway from the
unconscious protester that [she] was aftending. This incident occurred at the east
edge of the plaza of UNM bookstore at the end of the march. Specnﬁcally, {Eaton]
was down on [her] knees next to the protester who was unconsc16us when 3 or 4
police officers on horses rode up onto the plaza and encircled the protester and
[Eaton], with the horses extremely close to [Eaton] on all sides. One of the ofﬁcers
who was not on a horse told [Eaton] to get up and away from t.he protester, ‘As
[Eaton] began to get to [her] feet to move away, this officer grabbed [Eaton] by the
back of the shirt and yanked [Eaton] to [her] feet. [Eaton] told him he didn’t have to

do that because [Eaton] was moving.
kxR
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[Eaton] was shoved by a riot officer when attempting to speak to!the paramedics
about the injured protestor {Eaton] had been attending. This took pllace at the end of
the march on the East edge of the plaza in front of the UNM bookstore [Eaton] had
been tending to an injured unconscious protestor and was told to step back and away
from this injured person as riot police surrounded the protestor. See B, infra, for a
description of the officers’ conduct at that point. (The protestor had been down: for
approximately 30 minutes with no medical attention beyond [Eaton s] presence)
Specifically, as [Eaton] attempted to pass the officer. in order to speak to the
emergency medical team, the officer dodged back and forth in frolnt of [Eaton] to
prevent [her] passing and then shoved [Eaton] in the upper chest with his mghtshck
in a horizontal position. i
See Exhibit A, § 32 (Exhibit 5); MPSJ No. I, Exhibit A, § 32, MPSJ No. II, Exhibit B, :ﬁ 31

32, With regard to Eaton’s claim that an APD officer shoved her with a bat:on, none of

|
the Defendant Officers used a baton in the same or similar circumstances alleged by IIEaton. See
' i
Exhibit A, § 34: MPSJ No. 1I, Exhibit 4, % 34; MPSJ No. I, Exhibit B, § 33. |

: _ |
33.  None of the Defendant Officers had any physical contact with Eaton or otherwise

personally participated in the physical force allegedly used against Eaton. See Exhibit A, ‘,[ 35; MPSJ
.. { !

No. II, Exhibit A, 9 35; MPSJ No. II. Exhibit B, ¥, 34.

VI. PLAINTIFF LUCY GILSTER

34.  In her answers to interrogatories, Plaintiff, Lucy Gilster (“Gilster”), alleged the

following facts regarding the force which the APD used against her and other protestors:

[Gilster] was struck twice, once at the comner of Buena Vista|and Central as
[Gilster’s] friends, Natalie and Jeremy Sherrod, Claire Ralph and Alex Adams, with
whom [Gilster]) had been marching, were being arrested. [Gilster] stood by them as
they were being arrested. An officer came up behind [Gilster] and hit [her] in the
back with his club. The second time was at the intersection of Comell and Central.
An officer pulled [Gilster] out of the crowd by [her] collar and took [her] drum away
from [her]. Following this, that officer shoved [Gilster] back into the crowd withthis
club at [her] back. : :

LR

The first time, [Gilster] was in the crowd of protesters at the intersection of Cornell
]

1n ‘
i
i
|




)

and Central. Prior to the shooting of tear gas, [Gilster] was playing music and
dancing in the rain with [her] fellow protesters. Tear gas canisters were shot into the
crowd. The second time, [Gilster] was forced onto the sidewalk along with most of
the rest of the crowd. [Gilster] was standing on the UNM bookstore plaza, looking
out at the police. Then someone yelled, “Tear gas!™ and [Gilster] saw the can land
on the sidewalk a few feet away from [her]. [Gilster] turned and ran away. 5

See Exhibit A, 4 36 (Exhibit 6); MPSJ No. Il Exhibit A, § 36; MPSJ No. II, Exhibit B,  35.

35.  Withregard to Gilster’s claim that an APD officer shoved her with a batém, none of
' t

|
the Defendant Officers used a baton in the same or similar circumstances alleged by Gilster. See

Exhibit A, § 38; MPSJ No. II, Exhibir 4, Y 38; MPSJ No. II, Exhibit B, ‘|[3i7. |
|

! |
36.  With regard to Gilster’s claim that an APD officer pulled her by the collar and took
! '

her drum away from her, none of the Defendant Officers used force in the samc;or similar
circumstances alleged by Gilster. See Exhibit A, ¥ 39: MPSJ No. 1I, Exhibit A,  39; M:PSJ No. 11,
Exhibit B, § 38.
37.  None of the Defendant Officers had any physical contact with Gilster or otherwise
personally participated in the physical force allegodly used against Gilster. See Exizioit A, T 40;
MPSJ No. II, Exhibit 4, § 40; MPSJ No. II, Exhibit B, ¥ 39.
VII. PLAINTIFF BRIAN HANEY .
38.  In his answers to interrogatories, Plaintiff Brian Haney (“Haney”), zjllleged the

following facts regarding the force which the APD used against him and other protesto:rs:

I
[Haney] [does] not claim that [he] was hit, shoved, or struck by|the defendahts
Neither [does] [Haney] claim [he] was grabbed, pushed and shoved or purposefully
struck by police horses. [Hancy] [does] claim, however, to be part of a group into
which defendants shot tear gas canisters. When [Haney] joined the protest of March
20, 2003, it was already well under way. Protesters were moving east along Central
Ave. They were in the street and on the sidewalk. When [Hanely] arrived some
people told [him] that there had been several arrests. One person told [Haney] that

12
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he had been shoved with a baton. even though he was.in the process of follbv»-j!ing_
police orders to' move east on Central, {Haney] could not see the li;lle of police, but-
[he] was told there were a large number of officers to the west at University Blvd.

The police did not seem to be irying to clear the streets. When we arlrived at Corflell i
Avenue the protesters remained in the street. .Some people were drumming. Many

people were chanting anti-war stogans. [Haney] could hear some sirens, though they:
were off to the west and [Haney] assumed they were coming from the University and
Central intersection where [Haney] had beeh told the police were blocking the streets.

[Haney] at no time heard any orders from the police. At one point, a line of officers
marched quickly in formation through the crowd: from the east side of the protest
heading west.. {Haney] had to quickly jump out of their way to avoid being pus;hed-

aside. Some time later, police began moving on the crowd, spra‘f'ing people with-

some sort of mace or pepper spray. [Haney] was unable to identify any of the po}ice
officers because their faces were covered and they wore no insignia. [Haney] saw lthat "
people were sprayed with the pepper spray on thé sidewalks as well as the strects,
though [Haney] was not sprayed with this substance, If there Wer:e any ordersgthe
police were issuing these were at no time clear to'[Hanéy]. At the southwest corner
of Cornell and Central, [Haney] met a man in his 50s who had been sprayed directly
in the face. He was in a great deal of pain and {Haney] and other:s tilted his h:cad
back and dumped water bottles over his face to'try and flush his eyes. When [their]
bottles were empty [Haney] ran to the Frontier Restaurant to fill ;[[his] bottle and
continue flushing [the man"s] eyes. [Haney] was very worried about:the man becal'iise
he could not see at all. Someone in the crowd who knew him led 1him away south
down Cornell Avenue. The police had begun firing tear as canister§ atthistime into
the protest. The canisters were being launched into the street and onto the sidewalks.
The tear gas made it difficult to breathe and biirned [Haney’s] rflose and throat.
(Haney’s] eyes began to burn. Inan effort to éscapé the gas, [Haney] ran south along .-
Cornell with many people. Once [Haney] escaped the gas it was easier to breathe,
though [his] eyes continued to burn, Despite-feeling afraid of the Ipolice and “;'hat
they might be lable to do next, [Haney] had many friends in the pro:test and [he] felt .
very anxious for their safety, so [Haney] walked north along the sidewalk back to, the
intersection of Cornell and Central to see what'was happening. Police eventually
positioned themselves to block the intersection on all sides.. Officers with dogs vq’ere )
positioned-along the median of Central. [Haney]-saw police drag prtl')testers from'the
crowd that had gathered on the campus of UNM out into the street to arrest them.

The police blocked the intersection for some time and then suddc,hly pulled bzfick.

loaded into theirvehicles and left. There were still many protesters on the scene and

it would have been easy for [them] to reoccupy the streets with no! police presence

at all, but no one did. [Haney] felt shaken and angry that [the police] had acted so -
violently toward [himself] and others to keep [them] out of an intersection that they

then left so quickly. - [
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See Exhibit A, § 41 (Exhibit 7); MPSJ No. II, Exhibit A, § 41; MPSJ No. I, Exhibit B, 9 40,

39.

1
3
v

None of the Defendant Officers had any physical contact with Haney of otherwise

i
personally participated in the physical force (if any) allegedly used against Haney. See Exhibit A,

9 43; MPSJ No. II, Exhibit A, § 43; MPSJ No. II, Exhibit B, 9 42.
VIII. PLAINTIFF ALICIA KISNER
40.

regarding the force which the APD used against her and other protestors:

In her answers to interrogatories, Plaintiff, Alicia Kisner, alleged the following facts

After being corralled back to the bookstore on UNM campus [Alicia Kisner] joiiled
other peacemakers on the street intersection of Central and|Comell. The

| !
See Exhibit 4, §| 44 (Exhibit 8); MPSJ No. II, Exhibit A,  44; MPSJ No. 1I, Exhibit B, | 43.

peacemakers, including {Alicia Kisner], were singing and dancing when the first tear
gas canister was shot into the crowd. In order to avoid being hit, [Llsa Kisner] and
[Alicia Kisner] stepped on to the nearby north sidewalk. Shortly after another tear
gas canister was shot within about three feet of [Lisa Kisner] and [Alicia Kisner]; on
the sidewalk. [Alicia Kisner] would estimate [she] was tear gassed between 6- 7p m.
® % & |
After being tear gassed (expiained in D) [Lisa Kisner] and [A11c1a Kisner} had to
move to the south side of Central (in front of the frontier) to try t0 escape the gas
We we(sic) were standing on the sidewalk and [Alicia Kisner] was standing behmd
[her] Mom facing toward the west watching the policemen. As [they] watched, [L1sa
Kisner] was pushed with an officer’s baton and fell back into [A1101a Klsner]
knocking [her] back as well. [Alicia Kisner] [estimates] this was bf:tween 6- 7p1;n

1
1

4]1.  With regard to Alicia Kisner’s claim that an APD officer shoved Lisa Kifsner with a

baton, none of the Defendant Officers used a baton in the same or similar circumstancesf alleged by

Alicia Kisner. See Exhibit A, § 46. MPSJ No. 11, Exhibit A, § 46, MPSJ No. II. Exhibit B 1 45.

42.

None of the Defendant Officers had any physical contact with Aliciaf Kisner or

otherwise personally participated in the physical force allegedly used against Alicia K;isner. See

Exhibit A, § 47: MPSJ No. II, Exhibit A, \ 47; MPSJ No. II, Exhibit B, 9 46.

|
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IX.

regarding the force which the APD used against her and otﬁ'er protestors:

PLAI"TTIFF leA KISNER

- _{ ;
43, In her answers 10 mterrogatoneq P].nnnff Lha Kisner, alleg,cd the tollomm. facts

[Alicia l\1sner] and {Lisa Kisner] were part of the Pe'zcemakcrq March on March 20
2003. {They] were comralled to the Central and Cornell area.; Some of uthe
Peacemnakers began to play their drums and sing. {They] joined them in the street
APD pepper-sprayed the crowd and then shot the crowd with tear g.is [Lisa K:sner]
grabbed [her] daughter to move to the sidewalk north of Central and Cornell just east
of the UNM bookstore, [Lisa Kisner] told [her] daughter it was insane how the pohce
were acting - treating fthem] like criminals, Shortly after, more shots of tear gas
landed mthm a fow feet of {them]. [Lisa Kisner] was:badly gassedl %

L . l 1
[Alicia Klsncr] and- [Lisa Kisner] were on the norrh side of Centrai Avepug and
Comelt on the sidowalk when a teargas canister landed on the sidewalk wuhm a
couple of feet of [them]. [Lisa Kisrer] could not see or breathe. {Lisa Iu:,ner]
grabbed [her] daugivter and she led [them] to. the south slde of C e:ntral Avenug and
Cornell on the sidewalk just outside of the Frontier Restaurant. [Lisa Kisner] v.aa
bent over trying to get {her] breath and wiping [her] face when two APD ofﬁccrs
dressed in black riot gear with masks and billy clubs approm.hed One of them
shoved [Lisa Kisnér] twice without saying a word. {Lisa Kzsner] fell into [};er]

dauphter. This occurred around 6:30 or 7:00 p.m. i j
{

See Exhibit A,

44,

. - ) i }
4 48 (Exhibit 9); MPST No. 1], E'-:'hibz'r_A,___T 48; MPS/7 No. HF_. Exhibit B, § 47.

With regard to Lisa Kisncr's claim that an APD officer shoved her with a baton, none

of the Defendant Officers used a baton in the same or similar circumstances alleged by Lisa Kisner.

See Exhibit 4,

45.

1 50; MPSJ No. II, Exhibit A, § 50: MPSJ No. H: Exhibit B § 49

Nene of the Defendant Officers had any physical contact with Lisai Kisner or

!

otherwise personally barticipated in the physical force allegedly used agsinst Lisa K;isner. See

|
Exhibit A, § 51: MPSJ Ne. II, Exhibit A, § 51; MPSJ No. IJ; Exhibit B, ¥ 50. l

X. PLAINTIFF MICHAEL KISNER

46.

In hi§ answers to interrogatories, Plaintiff, Michael Kisner. alleged the following facts

15








































