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IN THE UNITED STATES DISTRICT COURT
0h me J | FH 2: 47
FOR THE DISTRICT OF NEW MEXICO TR S o A
LT \f%l.!_:-%_.uu::r;ui C
LYNN BUCK, et al.,. |
' Plaintiffs,
v. ' "~ NO. CIV 04-1000 JP/D.fIS
CITY OF ALBUQUERQUE, et al.
Defendants. :
DEFENDANTS’ MOTION FOR PARTIAL
SUMMARY JUDGMENT No. 1ik: DISMISSAL OF

PLAINTIFFS* MUNICIPAL LIABILITY (POLICIES, CUSTOMS,
PATTERNS, AND PRACTICES), FAILURE TO TRAIN, SUPERVISORY

LIABILITY, INJUNCTIVE RELIEF, AND RESPONDEAT SUPERIOR CLAIMS
!

| |
Defendants, City of Albuquerque, Mayor Martin Chavez, Nick Bakas, Gilbert Gallegos and

Ray Schultz, through their counsel Deputy City Attorney Kathryn C.

Levy and pursuant to

Fed.R.Civ.P. 56 and D.N.M.LR-Civ. 56, state the following for their Motion for Partial Summary

Judgment No. IlI: Dismissal of Plaintiffs’ Municipal Liability (Policies,

Customs, Patterns, and

Practices), Failure To Train, Supervisory Liability, Injunctive Relief, and Respondf:zat Superior

Claims;'

UNDISPUTED MATERIAL FACTS

In the present case, there is no genuine issue of material fact, and Defendants are entitled to

partial summary judgment as a matter of law. The undisputed material facts are as foilows:

! As allowed by D.N.M.LR-Civ. 7.7, Defendants have combmcd this Motion with the
memorandum in support thereof. As required by D.N.M.LR-Civ. 7.1(a), Defendants malled aletter

to Plaintiffs’ counsel on January 27, 2006, to determine whether they concu
motion. Plaintiffs’ counsel did not concur with this motion.

rred with or QppOSCd this
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L THERE IS NO ADMISSIBLE EVIDENCE WHICH SUPPORTS PLA]VTIFFS’
MUNICIPAL LIABILITY (POLICIES, CUSTOMS, PATTERNS AND PRACTICES)
CLAIMS AND SUPERVISORY LIABILITY CLAIMS.

1. There is no admissible evidence which supports Plaintiffs’ claim that the “City of

Albuquerque has a policy and practice of using unlawful and excessive force on protcstofs, including

the misuse of pepper spray, mace, bean bag bullets, pepper balls and tear|gas.’ ;
2. There is no admissible evidence which supports Plaintiffs’ claim that :the “City of

Albuquerque failed to properly and adequately train and supervise its police force in how to handle

peaceful demonstrations such as the one [described in Plaintiffs’] complaint.”

3. There is no admissible evidence which supborts Plaintiffs’ claim that the “City of

Albuquerque has a policy and practice of unlawfully denying anti-war protestorfs their First

Amendment rights to gather and express their views in a public forum.”

4, There is no admissible evidence which supports Plaintiffs’ claim thafr the “City of
Albuquerque has a policy and practice of unlawfully arresting peaceful Ilnrotestors.” '

5. There is no admissible evidence which supports Plaintiﬂl"s’ claim that the “City of
Albuquerque has a policy and practice of unlawfully and malicim:isly prosecu'éing peaceful
protestors.” g :

6. There is no admissible evidence which supports Pléintiffsi’ claim that zij&PD prohibits
its officers from wearing name tags in an effort to prevent the identification of these officers during
a protest.

7. The opinions expressed by Plaintiffs’ police procedures|expert, Lou lReitcr, do not

support Plaintiffs’ municipal liability (policies, customs, patterns, and practices) claims:
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Have you had an opportunity in this litigation and in t} le various cascs in
which the Albuquerque Police Department has been 1nvolved to have an
opportunity to review the training which the Albuquerque Police Depart.mcnt
provides its officers in the use of force?
In the use of force? !
Yes. :
Through the years I have, yes.
And do you have an opinion regarding whether the use of force tra.mmg
which the Albuquerque Police Department provides its officers meets
generally accepted police training? !
I believe it does.

Have you had an opportunity in this litigation, or other lltlgatlon to examine
what the Albuquerque Police Department trains its ofﬁcers about the nf,hts
of protesters, demonstrators, and others who arc involved in protccted First
Amendment activity? !

The only thing I’ve seen is the manual provision, the SOP provision. 1
haven’t seen any training on that topic.

Would it be fair to say that as we sit here today you cannot give an opmlon
as to whether the Albuquerque Police Department, the way that it trains its
officers regarding the rights of protesters, demonstrators in their' First
Amendment context, meets generally accepted police standards‘?

I haven't seen that training so I have no opinion.

Okay. In your review of the record in this particular case, did you fi nd any
material which suggests that the quality or quantity of t.rammg which the
Albuquerque Police Department received was insufficient to meet generally
accepted police standards?

I’ve looked at very little information specifically to how they train persons to
handle civil demonstrations. The one thing I am aware of, though, and that’s
from the POC report, is that there apparently, or at least thcre had been no
documentation provided whether officers were trained or ¢ven authorized to
use a pepper ball firearm.

Did you have an opportunity to review the office --the defendant officers’
answers to Interrogatories and request for production in Wthh they set forth
their training they had received on various tools, tactics and techniques WhICh
they use?

You know, those Interrogatory answers just weighed me down, and all the
arguments that were going on, so 1 don’t specifically recall what their answers
were. ['m going on the fact that the POC report indicated that there, had this
tool had not been authorized and that there was no trammg documents or
records provided to the investigators or the POC.
In your review of the record, did you find any evidence to suggest that the
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quality or quantity of training which the Albuquerque IPolice Depal"tment
officers received in how to handle demonstrators, protesters, in a First
Amendment context was deficient? '
I didn’t look at that training so I really can’t answer that question. [ didn’t
look at training lesson plans, that’s what vou would look for. Allllooked at
was the SOP, the SOP was reasonable. ‘
So as we sit here today you cannot give an opinion with regard to the q'uality
or quantity of the training the Albuquerque Police De'parlment gwes its
officers on First Amendment issues? |

A. Correct.
k & K

(By Mr. Robles) What evidence, if any, have you found in the review of the
record in this particular case that the decision of the Albuqucrque Police
Department not to have names on the ballistic vests of the ERT officers and
the SWAT officers, was developed to prevent the 1denuﬂcauon of the officers
in those particular units?

MS. NICHOLS: Object as to form. You can answer. ‘ I

A.

MS. NICHOLS: Object as to form. But you can answer.
A.

Q.

A.

I don’t know that there was any decision, and [ don’t have an opinion that that
was the decision of the department to consciously, as al department, have
officers obscure their identification. '

(By Mr. Robles) In your review of the record in this partlcular case, did you
find any policy or practice, procedure which the department should: have
known would have allowed police officers to fall victim to this Code of
Silence?

I don’t think anything in their policy or procedure. -
Okay. In your review of the record in this particular case and the other cases
in which you were involved, have you found that the Albuquerque Police
Department has either explicitly or implicitly allowed a pattern and practice
for the use of excessive force?
I have never opined that. !
(By Mr. Nichols)(sic) Is it your opinion in this case that there is a pattem and
practice by the Albuquerque Police Department for the|use of excessive
force?
I’ve never opined that in the past. I looked at use of force spec1ﬁcally in this
instance, so I didn’t look at a pattern or practice which I 1r|1terpret as being a
systemic problem historically over a long period of time, and I don’ thave an
opinion on that.
So it would be fair to say that you found no evidence in the record in this
particular case that there is a systemic problem in the Albuquerque Pollce
Department regarding the use of excessive force? |
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Not in this case, no.
In your review of the record in this particular case. did you find a systemxc
problem in which the Albuquerque, in the way in which the Albuquerque
Police Department has dealt with crowd control issues?
This is the only case I’ve looked at so I haven’t looked at any other I
understand from Captain Gonzales that he’s regularly had other occasions to
command officers during events such as this. I have no infonnationlabout
any of those events. 1 don’t know which events they police in the same
posture that they did this one versus policing them wit;hout riot gear and
simply as you would any other kind of parade or gathering or civil protest.
So I don’t know.
Would it then be fair to say that vour review of the record has not revealed
sufficient evidence upon which you could conciude that the manner in Which
the Albuquerque Police Department addresses crovudi control issues is
improper or fails to follow generally accepted police practices? :

MS. NICHOLS: Object as to form. But you can answer.

A.
Q.

o P

o>

I looked at only this case, I can’t tell you any of the olhers

(By Mr. Nichols)(sic) The question I asked is whelher you found any
evidence that suggests that the crowd control practices of the Albuquerque
Police Department deviate from generally accepted police practices? '
I'think only from some of the interviews with some of the civilians who said
they had been to other protests where the response by the Albuquerque Police
Department was not the same as this incident, where they had responded with
a, in @ manner to assist them in demonstrating, had provided support by even
closing the street off, and they had done things in a different manner during
other events prior to this one. But that s only from the civilians who were
interviewed by POC. i

Does your review of the record in this particular case suggest to you that the
force used against protesters on March 20th, 2003 was aniisolated 1ncxdent'7
I don’t know, I don’t have an opinion one way or a.nother

Did you find any evidence in your review of the record that suggests that
there are other incidents where the Albuquerque Police Department has used
a level of force comparable to what was used on March 20, 2003 in other
protests? _

I haven’t read anything in the record one way or another on that. i
Okay. In your review of the record, what evidence, if a.ny, did you find that
the Albuquerque Police Department follows crowd control policies which
you believe are in conflict with the rights of the protestersI to engage in free
speech? [

In my opinion the actions of the officers, including the mc:dent Commander
Captain Gonzales in this case. were contrary to what their written policies are
|

|
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on how they will handle civil disturbances, are contrary to the way they
would document the uses of force. So from that perspective I’m saying this
incident failed to follow their own written policies and procedures which 1
believe are consistent with generally accepted practices in law enforcement.

Q. So it would be fair to say that in review of the record in thls case, there was
no other evidence which would suggest to you that the mlanner in which the
Albuquerque Police Department has handled other crowd control issues
outside of the March 20, 2003 protest, violated generally accepted police
practices regarding the rights of protesters to voice their Iopinion? ;

MS. NICHOLS: Object as to form. But you can answer. '

A. I don’t know anything about other protests or the way the APD responded

See, Deposition of Lou Reiter, p. 11, 1. 21 -p. 14, 1. 7&p. 90, 1. 11 -p. 94, 1. 16, which is attached

hereto as Exhibit J. '

IL, APD’s POLICIES, TRAINING, AND SUPERVISION OF ITS OFFICERS MEETS
CONSTITUTIONAL STANDARDS. -

8. APD required Defendant Officers to pass an elaborate selection process :and complete
a basic police academy and field training officer program before they worked as non-probationary
officers. See Affidavit of Raymond Schultz, Raymond DeFrates, Jantes Leroy Fox, Nicholas
Gonzales, Daniel Mageterri, James Montoya, Shawn O 'Connell, and Pablo Padilla, 'ﬂ 102, which
is attached as Exhibit A to Defendants’ Motion for Partial Summary Judgment No. I.':Dismissal of
Plaintiffs* Official Capacity Claims Against Chavez, Bakas, Gallegos,|and Schzdrzl (hereinafter
referredto as "MPSJ No. I"); Affidavit of Steven Hill. Charles Lopez, and Allen S. Hancock, 4 103,
|

which is attached as Exhibit A to Defendants’ Motion for Partial Sm!nmary Judg}nent No. II:

I |
Dismissal of Plaintiffs' § 1983 Wrongful Seizure and Arrest, Excessive Force, First Amendment,

Retaliatory Prosecution, Malicious Prosecution and State Law False Imprisonment, Battery, and

Malicious Abuse of Process Claims (hereinafier referredto as “MPSJ No I "); Affidavit of Michael
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Fisher and James Perdue, Y 108, which is attached as Exhibit B to MP.?'J No. I See Fed. R. Civ.
P. 10(c) (adoption by reference; exhibits); D.N.M.LR-Civ. 10.7 (Non-Dlluplication ojf Exhibits).

9, In addition to their basic training, APD also trained Defi'endant Ofﬁc:ers regarding
its use of force policy. See MPSJ No. I, Exhibit A. | 103; MPSJ No. I, Exhibit 4, § 1i04.' MPSJ No.
II, Exhibit B, § 109. I

10.  Moreover, APD continued to provide Defendant Officers with specia:lizcd training
regarding the limits placed on their authority by the First and Fourth Amendments to thie constitution
after they left the APD police academy. See MPSJ No. I. Exhibit A. § 104; MPSJ No.\1l, Exhibit A,
1 105; MPSJ No. II, Exhibit B, 9 110. ' |

11.  During the period of time prior to and during the incident which ga\:{e rise to this

lawsuit, the APD maintained a policy regarding the use of force:

POLICY:
It is the policy of this Department that officers shall use only that force v\.h1ch is
reasonably necessary to protect the sanctity of human life, preserve and protect
individual liberties, and to effect lawful objectives. All officers will act in good faith
in the exercise of force. The officers’ options can range from a continuum of verbal
persuasion to deadly force. :

RULES AND PROCEDURES:
2-52-2 USE OF NON DEADLY FORCE
A. Where force is warranted, officers should assess the incident

in order to determine which technique| or weapon: will
reasonably de-escalate the incident and bring it under control
safely. Officers shall use only that force which is reasonably
necessary to effect lawful objectives.
B. Officers are permitted to use those defensive tactics and non
deadly weapons with which they are tramlad qual1ﬁed and
certified with, as determined by Department training
procedures, for the resolution of incidents.
C. Every officer is expected to consider the use of Departmental
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approved options, ranging from verbal| techniques, hand
control procedures, and non-lethal equ1pment which includes,
but not limited to chemical agents and the baton. E
When a confrontation escalates suddenly. |an officer may use
any means or device at hand to defend hlmfherself as long as
the force is reasonable, given the exnstmg mrcumstances

2% _ i

2-52-8 USE OF LESS LETHAL MUNITIONS

*A.

See Albuquerque Police Department 's Standard Operating Procedure § 2

Deployment of less lethal force options should correspond
with the Reactive Control Model (RCM) In order to
determine which technique or weapon to reasonably de-
escalate the incident and bring it under control saf'ely
personnel should:
*1.  Always consider the actions of the subject and the
desired outcome when consndermg force options.
2. Use only that force which is reasolnably necessary to
effect lawful objectives. !
Officers will only use less lethal force mumtlons after
receiving training in their proper use. :
Every effort will be made by officers deploymg the munitions
to inform other involved officers that a less lethal munitions
is being used. i

Force, Non Deadly Force, Less Lethal Force)) attached hereto as Exhibit K.

-32 (Use of Force (Deadly

12.  During the period of time prior to and during the incide?t which gave rise to this

lawsuit, APD maintained an internal affairs policy rega.rding the manner iri which itinvestigated and

reviewed an APD officer’s use of force against a citizen and other violations of APD standard

operating procedures. See MPSJ No. I, Exhibit A.  105; MPSJ No. I, Exhibit 4, § 106; MPSJ No.

Il Exhibit B, § 111.

13.  Prior to the protest involving Plaintiffs, neither the APD Internal Affair; Unit nor an
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APD supervisor had found that an APD officer’s conductata demonstrati‘on violated APD’s policies

or procedures, including APD’s use of force policy. See MPSJ No. |, Elrhibr‘t A4 9 1(1)6; MPSJ No.
I, Exhibit A, § 107; MPSJ No. II, Exhibit B, | 112. _ ' !

14. No court, either federal or state, has found that any APD|officer’s corlduct during a
protest (including the conduct of Defendant Officers) constituted excessive force, b;altery; or any

other violation of federal or state law.

IIl. THERE IS NO ADMISSIBLE EVIDENCE WHICH SUPPORTS PI:AINT[FFS’
CLAIM FOR INJUNCTIVE RELIEF.

15.  There is no admissible evidence which shows a real or immediate threat of future

harm by the City against Plaintiffs. ;

16.  There is no admissible evidence which suggests that the City will violate Plaintiffs’

constitutional rights if they participate in another protest. |

17.  There is also no admissible evidence which suggests that the City :will order or
authorize officers to violate Plaintiffs’ constitutional rights if they participate in anot.!her protest.
LEGAL ARGUMENT i
Even when the evidence is viewed in the light most favorable to Plaintiffé, there is no
evidence which proves that Defendants’ official poi_icy, unwritten customs, pattems; or practices,
training, or supervision caused Defendant Officers to allegedly violate Plaintiffs’ constitutional
rights. There is no evidence which shows that Defendants established an official pollicy, followed
an unwritten custom. or knew of a pattern or practice which caused Defendant Ofﬁcerls to allegedly
use excessive force against Plaintiffs, Further, Plaintiffs cannot show that the training which

|
Defendants provided Defendant Officers was deliberately indifferent to or caused the violation of

9




-l

(rag

Plaintiffs” constitutional rights.

With regard to Plaintiffs’ supervisory liability claim against Defendants, there 15 no evidence

which shows that Defendant Officers’ supervisors either personally [directed orlhad personal
I

knowledge of and acquiesced in the alleged deprivation of Plaintiffs’ constitutional rights. Plaintiffs’
| .

lack standing to seek prospective injunctive relief against the City because there |s no evidence
which shows a real or immediate threat of future harm by the City against Plaintiffl‘s. Unable to
establish liability on the underlying claims, Plaintiffs cannot pursue their tort claims aéain_st the City
under a respondeat superior theory. For these reasons, this Court should grant Defenqants’ Motion

for Partial Summary Judgment No. III.

I

L. THERE ISNO EVIDENCE WHICH SHOWS THAT DEFENDANTS ESTABLISHED
AN OFFICIAL POLICY,FOLLOWED AN UNWRITTEN CUSTO\I ORKNEW OF
A PATTERN OR PRACTICE WHICH CAUSED DEF ENDANT OFFICERS TO
ALLEGEDLY VIOLATE PLAINTIFFS’ CONSTITUTIONAL RIGHT$.

Under Monell v. New York City Dept. of Social Services, 436 U.S. 658,' 691 (1978),

Plaintiffs may not hold Defendants vicariously liable under Section 1983 for the all'eged torts of

Defendant Officers solely on the basis of its employer-employee relationship with the alleged
tortfeasors. To impose liability on Defendants under Section 1983, Plaintiffs must identify a

municipal “policy” or a “custom” that caused Plaintiffs’ alleged constitutional injury. Board of

County Comm’rs of Bryan County v. Brown, 520 U.S. 397, 403 (1997); Pembaur v. Cincinnati, 475

U.S. 469, 479-81 (1986); Monell, 436 U.S. at 694. Moreover, the disputed “policy” or “custom”

must also be the cause and moving force behind the alleged deprivation of Plaintiffs’ constitutional

rights. Brown, 520 U.S, at 404.

10 .
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In this case, APD’s policy regarding the use of force meets the applicable Fourtl:l Amendment
I

“use of force” standards set forth in Graham v. Connor, 490 U.S. 386 (1989). Moreoxier, there is no
evidence which shows that APD has a “custom™ of using force| in a manr!iler which is
unconstitutional, widespread, permanent, and well settled. Finally, there isno evidenceé which shows
that Defendants’ use of force policies or customs were deliberately indifferent to Plai!:ntiffs’ Fourth

1
Amendment right against the use of excessive force. The same is also true for APD’s policy

|

regarding the First Amendment rights of protestors. |

A. THE LAW REGARDING SECTION 1983 “POLICY” AND ‘:_‘CUSTOM”
CLAIMS. :

With regard to their excessive force claim, Plaintiffs’ key to recovering against Defendants

under Section 1983 is demonstrating that a deprivation of Plaintiffs’ constitutional ri ght'_ was inflicted
i
pursuant to an official policy or custom. See, e.g., Flores v. Cameron County, 92 F.3d'258, 263 (5®
!
Cir. 1996). The United States Supreme Court has expressly held that municipalities may be sued

directly under Section 1983 where “the action that is alleged to be unconstitutional implements or
i
executes a policy statement, ordinance, regulation, or decision ofticially adopted and promulgated

by that body’s officers.” Monell, 436 U.S. at 690.> Plaintiffs may also sue Defendants “for

2 With regard to Plaintiffs’ “policy” claims, the Supreme Court has 1dennfied two types

of “policies™ under which a municipality may incur liability. Pembaur v. City of Cincinnati, 475
U.S. 469, 480-81 (1986). One type of “policy” is characterized by formal rules and understandmgs
which constitute fixed plans of action to be followed under similar c1rcu:rhstances conSIStemly and
over time. 1d. Another type of “policy™ exists when a municipality takes a course of action tailored
to a specific situation and not intended to control decisions in later sﬂuatmhs Id. at 481. Under this
second type of “policy,” a municipality can be liable only if the dec1snon to adopt that particular
course of action is properly made by that government’s authorlzed decision makers. Id. Such
(contmued )
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constitutional deprivations visited pursuant to governmental ‘custom’ even though such a custom
t

has not received formal approval through the body’s official decision making chann:els.” Monell.

436 U.S. at 690-91 2

hl

- (...continued) |

“authorized decisionmakers” are defined to be officials “‘whose acts or cdlcts may fairly be said to
represent official policy™ and whose decisions may therefore give rise 10 municipal llablhty under
Section 1983. Id. at 480 (quoting Monell, 436 U.S. at 694). ;

In Pembaur v. City of Cincinnati, 475 U.S. 469, 483 (1986), th¢ Supreme C:aurt held that
“municipal liability under § 1983 attaches where--and only where--a dehberate choice to follow a
course of action is made from among various alternatives by the official or officials respon51ble for
establishing final policy with respect to the subject matter in questlorll Accordmgly, tortious
conduct may become the basis for municipal liability under Section 1983 only if the conduct is
pursuant to the municipality’s “official policy.” Id. at 479. Thus, the purpose of the “ofﬁc1al policy”
requirement is to distinguish between:

acts of the municipality from acts of employees of the municipality; and thereby: make
clear that municipal liability is limited to action for which the municipality is actually
responsible. |

Id. at 479 (footnote omitted; italics in the original). Therefore, the Court in Pembaur limited
municipal liability to acts that are acts of the municipality -- “that is, acts v‘»hlch the mumcxpallty has
officially sanctioned or ordered.” 1d. at 480; see also Weimer v. Schraeder 952 F.2d 336, 341 (10™
Cir. 1991), cert. denied, 505 U.S. 1210 (1992).

3

With regard to Plaintiffs’ “customs” claim, a municipality, may incur li'_ability based
upon “a widespread practice that, although not authorized by written law or express municipal
policy, is ‘so permanent and well settled as to constitute a “custom or usage ' with the force of law.””
City of St. Louis v, Praprotnik, 485 U.S. 112, 127 (1988) (quoting Adlckes v.S.H. Kress & Co., 398
U.S. 144, 167-68 (1970)). Consistent with the commonly understood meanmg of custom, proof of
random acts or isolated incidents are not sufficient to show the existence of a custom or policy. See,
e.g., Butler v. City of Norman, 992 F.2d 1053, 1055-56 (10™ Cir. 1993) (c1tmg antiago v. Fenton,
891 F.2d 373, 382 (1* Cir. 1989); Fraire v. City of Arlington, 957 F.2d 1268 1278 (5" Cir.), cert
denied, 506 U.S. 973, (1992) (citation omitted)); Thompson v. City of Los Angeles, 885 F.2d 1439,
1443-44 (9™ Cir. 1989). To demonstrate a municipal custom under Section 1983, PIamtlffs must at
least show:

(continued...)
I
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In Brown, the Supreme Court held that a municipality is liable only when the (:Jfﬁcial policy

or custom is the

“moving force” behind the injury alleged. That is, a plaintiff must show that the
municipal action was taken with the requisite degree of culpabnhty and must
demonstrate a direct causal link between the municipal action and deprlvatlon of

federal rights.

Brown, 520 U.S. at 404,

B. APD’S POLICY REGARDING THE USE OF

FORCE MEETS THE

APPLICABLE FOURTH AMENDMENT “USE OF FORCE” STANDARDS
SET FORTH IN GRAHAM v. CONNOR, 490 U.S. 386 (1989).

In this case, Defendants’ use of force policy is consistent with constitutional principals

established in Graham v. Connor. 490 U.S. 386 (1989). The issue in excessive t;;orce cases is

“whether the officers’ actions are ‘objectively reasonable’ in light of the facts and circumstances

confronting them . ...” Graham, 490 U.S. at 397. Thus, a determination of the reascf)nableness of

police conduct requires:

careful attention to the facts and circumstances of each particular case, includihg the
severity of the crime at issue, whether the suspect poses an 1mmed1ate threat to the
safety of the officers or others, and whether he is actively re51stmg arrest or

attempting to evade arrest by flight.

Id. at 396.

3 (...continued)

a pattern of similar incidents in which citizens were injured or endangered by

intentional or negligent police misconduct and/or that serious

misbehavior was general or widespread throughout the police force.

incompetence or

Fraire, 957 F.2d at 1278 (citing Languirand v. Hayden, 717 F.2d 220, 227-28 (5® C1r 1983), cert

denied, 467 U.S. 1215 (1984)).

13
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Modeled after the ruling in Graham, APD’s Standard Operating Procedure regarding the use

of force states, in pertinent part, the following: !

2-52-2 USE OF NON DEADLY FORCE :

A. Where force is warranted, officers should assess the incident
in order to determine which technique or “eapon will
reasonably de-escalate the incident and brmg it under control
safely, Officers shall use only that force which is reasonably
necessary to effect lawful objectives. | 1

B. Officers are permitted to use those defensive tactics a.nd non
deadly weapons with which they are trained, quahﬁed and
certified with, as detcrmined by Department training
procedures, for the resolution of incidcnts;. .

C. Every officer is expected to consider the use of Departmental
approved options, ranging from verbal l techniques, hand
control procedures, and non-lethal equipment which includes,
but not limited to chemical agents and the baton. '

D. When a confrontation escalates suddenly, Ian officer may use
any means or device at hand to defend hlm/herself as long as
the force is reasonable, given the existing Icucumsta.nccs

See Exhibit K.
When compared to the controlling law, the APD’s use of force policy is consistent with

Graham's holding that § 1983 claims of excessive force must be analyzed by a relasonableness

standard, 490 U.S. at 397, Therefore, Plaintiffs’ claim that an officially promulgated policy caused

Defendant Officers to use excessive force is both factually and legallly insufficient to support
Plaintiffs’ policy claim.

C. THERE IS NO ADMISSIBLE EVIDENCE WHICH SHOWS THAT APD HAS

A “CUSTOM” OF USING EXCESSIVE FORCE IN A MANNER WHICH IS

UNCONSTITUTIONAL, WIDESPREAD, PERMANENT, AND WELL
SETTLED.

To prove its “custom” claim, Plaintiffs must show that APD has a “custom” of violating First




.,‘

and Fourth Amendment rights in a manner which is unconstitutional, “widespread,” *““permanent and.

. 1
well settled.”” Praprotnik, 485 U.S. at 127 (quoting. Adickes, 398 U.S. at 167-68). More

specifically, Plaintiffs must show that a history of widespread prior abuse put the m?unicipality on

notice that it must take corrective action to prevent similar occurrences of misconduc'; in the future.

Seamons v. Snow, 206 F.3d 1021, 1029 (10" Cir. 2000) (to impose liability for a Sectic%n 1983 policy
|
or custom claim, a policy making official must have prior knowledge of or involvement in the

!
misconduct of a subordinate); Barney v. Pulsipher, 143 F.3d 1299, 1307 (10" Cir. 1998) (without

evidence of prior acts of misconduct, a pattern of violations did not exist to put the county on notice

that its training program was deficient). ' i

To the extent that prior incidents exist, a “‘custom” that is “widespread,” “‘pt:ennancnt and

well settled,” Praprotnik, 485 U.S. at 127 (quoting Adickes, 398 U.S. at 167-68), means more than

a few isolated incidents over the course of several years, see Jojola v. Smith, 55 F.3d 488, 491 (10"
Cir. 1995). Rumors or assertions by third parties will not provide the actual knowledée required as
a predicate for liability under Section 1983. Jojola, 55 F.3d at 490-91. Moreover, a ;‘)laintiﬂ" must

show that the prior incidents had merit in order to establish that the City had notice c-:)f the alleged

unconstitutional custom. Brooks v. Scheib, 813 F.2d 1191, 1193 (11™ Cir. 1987); Lewis v. Board
| .

of Sedgwick County Commissioners, 140 F. Supp.2d 1125, 1138 (D. Kan. 2001). .“Indeed, the

|
number of complaints bears no relation to their validity.” Brooks, 813 F.2d at 1193. -

1 -
Standing alone, Defendant Officers” alleged violation of Plaintiffs’ constitutional rights on

March 20, 2003 is insufficient to create an official policy or practice which.would rendeir Defendants

liable under a municipal liability theory. Oklahoma City v. Tuttle, 471{U.S. 808, 81:4 & 823-24

15 |
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(1985). Even if the City failed to discipline Defendant Officers for|their allegec;i violation of
|

Plaintiffs’ rights in this matter, this is an inadequate basis upon which to support 'an actionable
|

municipal liability claim. Butler v. City of Norman, 992 F.2d 1053, 1055-56 (10" C lI‘ 1993) (citing
|

Santiago v. Fenton, 891 F.2d 373, 382 (1*' Cir. 1989)). Therefore, there is no evidencei which shows
i
that APD has a “custom™ of using force in a manner which is unconstitutional; widespread,

permanent, and well settled.

|

D. THERE IS NO ADMISSIBLE EVIDENCE WHICH SHOWS THAT
DEFENDANTS’ USE OF FORCE POLICIES OR CUSTOMS WERE
DELIBERATELY INDIFFERENT TO PLAINTIFFS’ FIRST AND FOURTH
AMENDMENT CONSTITUTIONAL RIGHTS. 5

To establish liability, Plaintiffs must show that APD’s action or inaction rlfesulted from

“deliberate indifference to the rights of the plaintiff.” Jenkins v. Wood, éil F.3d 988, 994 (10" Cir.

1 1

1996); Brown, 520 U.S. at 407. To prove “deliberate indifference,” Plaintliffs must sho;w that APD’s
! :

action or inaction “reflects a ‘deliberate’ or “conscious” choice by a munilcipality.” City of Canton

v. Harris, 489 U.S. 378, 389 (1989). Plaintiffs may also satisfy the delibe]lrate indiffcrcznce standard
by showing that the municipality has actual or constructive notice that its‘ action or failure to act is
substantially certain to result in a constitutional violation, and it consciouslly or deliberétely chooses
to disregard the risk of harm. Brown, 520 U.S. at 407-08. “A showing of negligénce or even
heightened negligence will not suffice.” Id. at 407, |

In this case, however, there is no evidence. to support the claim that Defendax:ilts officially

promulgated a policy or made a conscious decision to follow a custom which caused Defendant

Officers to allegedly violate Plaintiffs’ constitutional rights. APD required Defendanét Officers to
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pass an elaborate selection process and complete a basic police academy and field training officer
1

. I
program before they worked as a non-probationary officer. In addition to their basic training, APD

also trained Defendant Officers regarding its use of force policy. Moreover, APD; continued to
provide Defendant Officers with specialized training regarding the limits placed on t;heir authority
: !

by the First and Fourth Amendments to the constitution after they left the APD po}ice academy.

|
Therefore, Plaintiffs® claim that an officially promulgated policy or custom caused Defendant
i

|
Officers to violate Plaintiffs’ constitutional rights is both factually and legally insufficient to support

Plaintiffs’ municipal liability claim, _ |

E. THERE 1S NO EVIDENCE WHICH SHOWS THAT DEF}INDANTS’
“PROTESTOR” POLICIES OR CUSTOMS REGARDING PROTESTORS
WERE DELIBERATELY INDIFFERENT TO IPLAINTIFIFS’ FIRST
AMENDMENT RIGHTS OF FREE SPEECH AND ASSEMBLY AND
FOURTH AMENDMENT RIGHTS AGAINST EXCESSIVE FORCE,
ILLEGAL SEIZURE, AND MALICIOUS PROSECUTION. !

There is no admissible evidence which supports Plaintiffs’ |claim that the “City of

Albuquerque has a policy and practice of unlawfully denying anti-war protestm:!'s their First
|
Amendment rights to gather and express their views in a public forum.]” There is no admissible

evidence which supports Plaintiffs’ claim that the “City of Albuquerque has a policy: and practice
|

of unlawfully arresting peaceful protestors.” There is no admissible evidence whfich supports

Plaintiffs’ claim that the “City of Albuquerque has a policy and practice of unJ:awfully and

maliciously prosecuting peaceful protestors.” There is no admissible evidence which supports
i

Plaintiffs’ claim that APD prohibited its officers from wearing name tags in an effort to prevent the

identification of these officers during a protest. Therefore, there is no evidence which shows that

|
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